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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- s
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rup_'e/es‘jf@me‘-\nit);rvr?qfof
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals){OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Cenfral Excise & Service Tax (0IO) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of
the Court Fee Act,1975, as amended.
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3. . Attention is also invited to the rules covering these-and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dlspute or

penalty, where penalty alone is in dispute. Ve R
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:: ORDER-IN- APPEAL ::

M/s Utopia Travel Services Pvt. Ltd., Ahmedabad (hereinafier referred to as ‘the appellant’)
has filed the present appeal against the Order-in-Original number STC/05/KM/AC/D-111/15-16 dated
09.11.2016 (hereinafter referred 1o as ‘the impugned order’) passed by the Assistant Commissioner,
Service Tax. Division-IlI, Ahmedabad (hereinafier referred to as ‘the adjudicating authority’).

2. The facts of the case. in brief, are that the appellants are engaged in providing services under the
category of ‘Air Travel Agent’ and “Rail Travel Agent” and holdihg Service Tax Registration. During
the course of service tax audit of the said appellant, it was noticed that they have made shourt payment
of service tax under “business Auxiliary Service” during the period covered under audit which has
revealed that on reconciliation of figures of taxable income as reflected in their books of accountsvis-a-
vis taxable value declared in their half yearly ST-3 returns filed. The appellant has claimed deduction of
Computer Reservation System (CRS) commission on the ground that they have already been i9ssued
show tause notice and Order in Original for the said period. However when they were asked to produce
the copies of such show cause notice and order in original but they did not produce. The Central Board
of Excise & Customs, vide D.O.I°. No. 334/8/2016-TRU dtd. 29.02.2016 has clarified the issue and has
said that the service provided by CCRS is to the Airlines and Air Travel Agent is promoting the serive
provided by CCRS to Airlines. Thus, the service provided by the ATAs to CCRS is neither covered in
the negative list (Section 66D of the finance Act, 1994) nor exempt by a notification. Therefore, service
tax is leviable on-the same. Accordingly. a show cause notice was issued to the appellant demanding,
among other things. service tax of Rs. 2,19,391/- which was confirmed by the then adjudicating
?uthority vide the impugned order.

3. Being aggrieved by the impugned order, the appellants have preferred this appeal on the
following grounds:

(a) the were not an agent of M/'s Uniglobe Travel (South Asia) Pvt. Ltd.. they are only subscriber of
the software access:

(b)  as per basic principle of levy of service tax, there has to be provision of service by one person to
another person and in the instant case, the travel agents do not provide any service to the GDS
companies and the service tax can be lévied only when the relationship between two persons is that of
appellant and service recipient;

© they were in receipt of incentive fixed as per terms in lieu of loyalty (i.e. usages of 100% their
system exlusively only). So the appellants were not in receipt of any incentive on usages basis. It is fixed
amount and-loyalty incentive for usages of their system. So it was never connected with their marketing
and promotion of business of CRS company.

(d) that by merely usidg Amadeus provided by CRS while carrying on with its own business activity

of booking tickets for air travel/hotel accommodation/ car rental agencies resulting in higher volumes on

the CRS i.e. Amadcus. the travel agent is not promoting the business of CRS company:

(e) the demand is time barred:

(H penalty cannot be imposed under Section 78 o the Finance Act, 1994 as the appellant have not
suppressed any information from the department and there was no wilful misstatement;

ég) penalty cannol be lmposed under Section 77 o the Finance Act: 1994 as the appcllant have not

short paid the servi.e tax as as per merits of the case. the appellants is not liable for payméni; of' serv1ce
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tax;
(h)  that the department has raised demand by not allowing the deduction of accrued sales but not due

from the total income in the year 2013-14:

(f) they sought support from reliance on the cases of CESTAT, Mumbai in the case of Abacus
_ Distribution System (India) Pvt. ltd. Vs. commr of S.T, Mumbai-I - 2015 (40) S.T.R. 190 (Tri.-
Mumbai), Acquire Services Pvt. Lid. Vs. Commr of S.T., Delhi — 2014 (36) STR 1148 (Tri. - Del),
Regional Manager. Tobacco Board Vs. Commr of C.Ex., Mysore — 2013 (31) STR 673 (Tri. — Bang.),
Anvil Capital Management Pvt. L.id. Vs. Commr of S.T., Mumbai — 2010 (20) STR 789 (Tri. — Mum),

Commr of S.T., Ahmedabad vs. Purni Ads. Pvt. Ltd. — 2010 (19) STR 242 (Tri. — Ahm) and some other

cases.
4. Personal hearing in the matter was granted and held on 07.09.2017. Shri Vipul Khandhar,
Chartered Accountant. represented the appellants and reiterated the grounds of appeal and stated that in
earlier case with similar matter, an vrder was passed in their favour. He also submitted additional written
lsilbmission. |

?. I have carelully gone through the facts of the case on records, grounds of appeal in the Appeal
Memorandum and written submissions made by the respondents at the time of personal hearing.

6. In this regard, the main issue before me is that whether the service offered by the respondents is
f_axable or otherwise. I find that M/s. Amadeus India Pvt. Ltd. is involved in the business of CRS and
Fhey are functioning as the national Marketing Company for conducting the business of marketing and
distribution of the CRS Company through the system. They have further entered into agreement with
ather agencies for marketing and promotion of the services rendered by foreign based CRS cdmpanies in
I}india in exchange for a support fee. The support fee represents usage based transaction fee paid by the
;@?RS companies to Air Travel Agents. The Air Travel Agents use the CRS to book tickets and serve
jtgheir customers who purchase air tickets. The cntire system and nature of service is specified in
Ez’onsideration or support fee, marketing and promoting business as CRS companies. [ find that in the
'iinstant case, the respondents have received certain amount which is nothing but incentive/ commission
‘ﬁeceived from M/s. Amadeus India Pvt. [.td for the services rendered by the former to the latter which
FLalls in the ambit of the definition of Business Auxiliary Service. Thus, I find that the commission
{ecelved by the respondents is a taxable service and the amount charged by them for provxdmg the said
§§1v1ce is the taxable value liable to Service I'ax as per the provisions laid down in the Finance Act,
:],;994 under the category of Business Auxiliary Service. In conclusion, I would like to quote the contents

as mentioned in para 15 of the Board's letter number 334/8/2016-TRU dated 29.02.2016, as below;
!

"

“13.1 Incentives received by uir travel ugents from computer reservation system
companies (CCRS)

15.1.1 High Level Committee (HLC) in their Second Half early Report in December
2015 have stated that Air Travel Agents (ATA) reportedly have been representing to
CBEC since 2012 for u clarification about levy of service lax on the incentives
received by them firom the (‘ompanies providing Computer Reservation System (CCRS)
like Galileo. Amadeus, etc. The CCRS do not charge any amount for providing access
10" their internet system for booking of air tickets by the ATAs. Rather, the CCRS are
providing certain incentives either for achieving the targeted booking of air llcke[s or

Jor loyaliy jor booking of uir tickets using their sofiware system. Ly @
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15.1.2 It is clarified that incentives received by the Air Travel Agents (ATAs) from the
Companies providing Computer Reservation System (CCRS) are for using the software
and plaiform provided by the CCRS like Galileo, Amadeus, etc. The CCRS are
providing these incentives either for achieving the targeted booking of air tickets or for
loyalty for booking of uir tickets using their software system. Thus, the service
provided hy CCRS is 10 the Airlines and Air Travel Agent is promoting the service
g provided by CCRS to Airlines. Thus, the service provided by the ATAs to CCRS is
neither covered in the negutive list (Section 66D of the Finance Act, 1994) nor exempt
by a notification. Therefore. service lax is leviable on the same”.

Fiurther I also find support from the case of D. PAULS CONSUMER BENEFIT LTD. Versus Comm’r
Of C. Ex. New Delhi - 2017 (52) S.T.R. 429 (Tri. - Del.) in which it was held that the

commlswon/mcenln e is liable to service tax.

7,’ In view of the facts and discussions hereinabove, I find no reason to interfere with the 1mpugned

order and the appeal is rejected.
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M/s. Utopia Travel Services Pvt. L.td..
Plot No. 404-Abhigam Complex,
Near Parimal Garden.

Opp. Doctor House.
Ahmedabad-38015

The appea]é filed by the appellant stand disposed off in above terms.

O%Copz To:-

(1) The Chiel’Commissioner, CGST. Ahmedabad Zone.
(2) The Commissioner, CGST. Ahmedabad (South).
(3) The Assistant Commissioner, CGST, Div-VI, Ahmedabad (South)
(4) The Assistant Commissioner, Systems. CGST, Ahmedabad (South)
- Suard File.
~ (6) P.A. File.







